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Happy New Year all!  This issue in our Issues to Develop/Racial Justice Series brings to your attention
a terrific decision out of Washington State (State v. Sum) expressly holding, under Washington’s State
Constitution, that a person’s race and ethnicity are relevant circumstances that a suppression court
must consider in determining whether a person has been seized.  Sum recognizes that a person of
color, due to the history of disproportionate and unfavorable police contacts, bias, and systemic
racism, reasonably might not feel free to leave – even if no force was used —  where a white person
would.  Because even the State agreed that race and ethnicity can be relevant concerns in the seizure
inquiry, the even more significant point is the Washington Supreme Court’s rejection of a test that
would consider race only when the record showed that it was relevant to the specific encounter. In
other words, the Court held that the defendant’s race was categorically relevant to the seizure inquiry.  

Below, we discuss Sum (which you will also find attached) and relevant NY law, and suggest ways to
incorporate the Washington case in your own advocacy to attack  racialized policing.     

Legal Background

We begin with a detailed discussion of the Washington case so you can understand the context and the
reasoning. 

State v. Sum, 199 Wash.2d 627 (2022)

Relevant facts: A sheriff’s deputy noticed a legally parked car in a “problem” area where cars had
been reported stolen. The deputy approached.  Defendant Sum, a person of color, and a passenger, were
asleep in the car.  The deputy ran a check and determined the car had not been reported stolen, but
nonetheless woke Sum up and asked him what he and his passenger were doing there and who owned
the car. Sum said they were waiting for a friend and was able to give only the owner’s first name.  The
deputy then asked Sum for identification, stating as justification that the two men were sitting in an
area known for stolen vehicles and that Sum didn’t appear to know who the car belonged to.   Sum
gave a false name and date of birth. While the deputy went back to his car to check the names, Sum
took off at high speed.  He was stopped and arrested and a gun was discovered in the car.  He was
subsequently convicted of unlawful possession of a firearm, attempting to elude a pursuing police
vehicle, and making a false or misleading statement to a public servant. 

Issue: Was Sum unlawfully seized without reasonable suspicion when the deputy requested his
identification while implying that Sum was under investigation for car theft.  
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Held: Reversing the suppression  and intermediate appellate courts, the Washington Supreme Court
unanimously held, en banc, that Sum’s race was relevant to the question of whether he was seized, and
that Sum, a member of the Asian/Pacific Islander community, was unlawfully seized without
reasonable suspicion when the deputy requested his identification while implying that he was under
investigation for car theft.     

Reasoning: 

! The Court expressly held that, under the Washington state constitution, the race and ethnicity of
the allegedly seized person are relevant to the determination of whether a seizure occurred,
rejecting the State’s position that race was not relevant in this case and therefore did not
warrant consideration. 

� The Court specifically rejected that, for Sum’s race to be relevant, Sum had to produce
evidence showing that the police in the county were likely to discriminate and act
violently against people of the Asian/Pacific Islander community, or that the record
needed to explicitly show that the deputy’s words or actions were influenced by Sum’s
race. 

� Rather, the Court said it was “no secret” that people of color are disproportionate
victims of police contacts, explicitly referencing “the Talk” that Black and Brown
parents have, for generations, given their children about dealing with a police contact, 
including cautioning them against running away for fear of how a cop with a gun will
react. 

� Requiring statistical evidence to prove a pattern of targeted police discrimination or
violence would “artificially rais[e]” the defense burden.  A lack of statistics cannot
totally negate the relevance of a person’s race or ethnicity.  Such a requirement would
“reinforce the same systemic inequalities that prevent such statistics from being reliably
compiled in the first instance.”

� Requiring proof that race was a specific feature of the encounter would convert the
inquiry into a subjective one focusing on the officer’s motivation. An officer’s specific
race-based words or actions could increase the weight that should be given to the
person’s race or ethnicity in the seizure analysis, but the absence of an overt statement
does not make race and ethnicity irrelevant.  The Court referenced implicit bias, which
operates at an unconscious level.   

� While the weight accorded to race and ethnicity will vary between cases based on the
evidence presented, the Court found no basis to treat this objective circumstance as
presumptively irrelevant.    

! The Court (borrowing from its own Court rule, GR 37, which eliminated the need to show
purposeful discrimination to prove discrimination in jury selection), adopted a framework for
courts to use in order to consider the impact of race on the seizure analysis:  



� Noting that Washington’s seizure test is an objective one [as is NY’s], the Court
imported the “objective observer” standard to measure whether a reasonable person
would feel free to leave or refuse a request. 

� Thus, a person is seized if, based on the totality of circumstances, an “objective
observer” would conclude the person was not free to leave, refuse a request, or to
otherwise terminate a police encounter due to law enforcement’s display of authority or
use of physical force. In turn, an objective observer is aware that implicit, institutional,
and unconscious biases, in addition to purposeful discrimination, have resulted in
disproportionate police contacts, investigative seizures, and uses of force against
BIPOC.   

! Applying this test, the Court concluded that Sum was seized before he identified himself with a
false name and birth date, because an objective observer could conclude that Sum was not free
to refuse the request for identification based on the deputy’s display of authority.  Specifically,
the deputy’s explanation for why he wanted the ID would have made it clear to an objective
observer that he suspected Sum of car theft, and that Sum, a person of color, would not have
been left alone had he refused to provide any ID. 

     

Now some relevant New York law 

The key cases here are two 1994 Court of Appeals cases, People v. Bora, 83 N.Y.2d 531 (1994), and
People v. Reyes, 83 N.Y.2d 945 (1994), aff’g 199 A.D.2d 153 (1st Dep’t 1993). 

In Bora, the Court held that a command to stop (which the defendant did not obey) was not a seizure. 
The Court (which noted that the defendant was a Black man only for the purposes of confirming that he
generally met the description of the drug seller transmitted in the radio run), cited the test as “whether a
reasonable person would have believed, under the circumstances, that the officer’s conduct was a
significant limitation on his or her freedom.”  

Then the Court went on to list a number of relevant considerations: “was the officer’s gun drawn, was
the individual prevented from moving, how many verbal commands were given, what was the content
and tone of the commands, how many officers were involved and where the encounter took place.” 
The Court concluded that, on this record, that there was no seizure.  The Court appeared also to place
particular stock in the command itself: “While the language used by police may, in some instances, be
so forceful and intimidating that it constitutes the seizure of an individual, the evidence does not
indicate it rose to that level here.” 

To the extent Bora suggests that, absent physical force, a seizure will not occur unless the language the
police use is unusually forceful or accompanied by other conduct, it is ripe for revisiting in light of
Sum.   Our view is that the list of circumstances set forth by the Court of Appeals in Bora to
inform the seizure inquiry must include the defendant’s race and ethnicity.

In Reyes, the Court of Appeals agreed with the Appellate Division that when the police yelled “Hey,
stop, excuse me,” or “stop, hey stop, police,” after observing the defendant in a “drug-prone” area



walking away from a group of men and clutching the inside of his jacket beneath his armpit as a
marked police van approached, they only engaged in a request for information.  The Court did not
directly address the additional facts that the officers, in approaching, had positioned themselves on both
sides of him, hands on holsters (the two dissenting justices, who would have found a seizure on these
facts, did).  Our view is that if this scenario arose today, taking all the circumstances into account,
including the defendant’s race (if he was a person of color), as well as the cops’ implicit threat of
lethal force by putting their hands on their holsters and that the defendant did, in fact, submit to
the police authority by stopping, this was a seizure under a race-informed reasonable person test. 

Framing a suppression challenge based on Sum 

The best context in which to advance the “Sum” argument will likely be where your client is
approached and stopped (though not physically seized) and questioned, followed by the recovery of
contraband, and, at the suppression hearing, the prosecution characterizes the intrusion as something
less than a seizure - most likely a request for information or a common-law right of inquiry. 

If your client is a person of color, consider this approach:

1) if not otherwise clear from the record, establish that your client is a person of color. If questions
directed to the client’s race are challenged as irrelevant, state that you will be arguing that your client’s
race/ethnicity is categorically relevant to the seizure inquiry under the state constitution and legal
precedent [of course, if your client gives you information supporting that race was specifically involved
in the encounter by things the cop said or did, elicit that on the record].    

2) argue that your client was seized by the cop when approached and questioned. In addition to any
other circumstances supporting a seizure (per Bora),1 argue that the seizure inquiry must include
consideration of your client’s race/ethnicity.  For support, cite Sum, the Fourth Amendment, the NY
State Constitution (Art. 1, § 12), as well as Supreme Court cases (cited in Sum) that have recognized
that objective demographic factors, such as a defendant’s race and age, are relevant  in considering
analogous issues relating to police encounters. See United States v. Mendenhall, 446 U.S. 544, 558
(1980)(age and race are relevant to whether a police encounter was consensual); see also J.D.B. v.
North Carolina, 564 U.S. 261, 265 (2011)(age is relevant to whether a minor was in custody for
Miranda purposes).  

This is sufficient to preserve the issue.  But if you want your argument to be as persuasive as
possible and positioned as well as possible for potential appeal, here are further arguments to
consider making: 

! The NYS constitution has historically provided greater protections than the U.S.

1 Our January 2021 Issues to Develop set forth that, in any case where your client submitted to a 
command to stop, you should argue that they have been “seized,” and distinguished Bora and Reyes on the 
ground that the individuals in those cases had fled - they did not submit to authority.  You should still make that 
argument, i.e., a command to stop plus submission = seizure, because no reasonable person would feel free to 
leave.  The additional circumstance of race strengthens the argument. 
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constitution in search and seizure matters.  E.g., People v. Weaver, 12 N.Y.3d 433
(2009)(“We note that we have on many occasions interpreted our own Constitution to
provide greater protections when circumstances warrant and have developed an
independent body of state law in the area of search and seizure.); People v. Scott, 79
N.Y.2d 474 (1992); People v. Harris, 77 N.Y.2d 434 (1991); People v. Dunn, 77
N.Y.2d 19 (1990). 

! making race and ethnicity a mandatory part of the seizure inquiry is consistent with the
state constitution, which will go beyond the protections afforded by the federal
constitution when doing so promotes “predictability and precision in judicial review of
search and seizure cases and the protection of the individual rights of our citizens.” 
People v. P.J. Video, Inc., 68 N.Y.2d 296 (1986).  

< Factoring in race and ethnicity promotes precision and predictability because the
law, right now, does not make sense.  Under present New York law, an
individual who disobeys a command by the police to stop is deemed seized if the
police pursue him, and reasonable suspicion is required for the stop.  People v.
Holmes, 81 N.Y.2d 1056 (1993).  However, a compliant individual - for
example, a person of color well aware of the tremendous risks of running away –
who stops when told to do so, would not be deemed “seized,” and the police can
interfere with their liberty on less than reasonable suspicion.  

• This makes no sense because it privileges the person who
disobeys a police command by giving them  more protection than
the person who stops as commanded.  Mandating considerations
of race and ethnicity as part of the seizure inquiry – would a
reasonable person have felt free to leave given considerations of
race and the other circumstances of the encounter – restores a
balance to the law by giving courts the tools to more predictably
analyze the intrusion when a person of color complies with an
order to stop.

< Factoring in race promotes individual rights. The indisputable truths about
racialized policing in New York makes this framework appropriate under the
state constitution, if not the 4th Amendment.  Both Justices Wilson and Rivera,
dissenting in  in People v. Pena, 36 N.Y.3d 978, 989-990, 997-98 (2020), a
traffic stop case, cited to numerous studies and reports establishing the racial
disparities present in traffic infraction enforcement – “one of the most frequent
and pervasive exercises of the state’s police power” – and the potential for these
encounters to dangerously escalate. 

3) If the People argue that either statistical evidence of discriminatory policing patterns or specific
record-based evidence of the officer’s racial animus/motivation is required for your client’s race to be
relevant to the seizure question, borrow the arguments from Sum rejecting such requirements as unduly
onerous.  

-Statistical evidence is not required because it is common knowledge that people of color have



disproportionate police contacts.  

-Specific evidence of racial animus is not required because the test is an objective one, and 
particularly in light of implicit bias, a concept that  New York State has itself embraced in jury selection
by including a video instructing prospective jurors about it, Implicit bias instructions are also contained
in the CJI.  Police officers are not immune from implicit bias.  
 

PRACTICE UPDATE:  5th Amendment and SORA

Three Appellate Division Departments - most recently the First Department, see People v. Krull, 208
A.D.3d 163 (1st Dep’t 2022) - have held that it violates a potential SORA registrant’s 5th Amendment
rights to assess points for “failure to accept responsibility” when their direct appeal has not yet been
perfected or has not yet been decided.   Because incriminating statements made in the DOCCS-
mandated Sex Offender Counseling and Treatment Program (SOCTP) could be used in any subsequent
retrial following a successful appeal, compelled admissions in the SOCTP violate the Fifth Amendment 

In light of this precedent, we recommend advising clients who’ve been convicted of sex offenses and
who are going upstate that they can invoke the Fifth Amendment and refuse to admit guilt in SOCTP, as
their refusal cannot become the basis for a points assessment at the later SORA hearing – unless by then
the appeal has been decided unfavorably against them. Krull, et al, will apply most directly to clients
who receive relatively short sentences (say under five years), as the appeal timeline may be more likely
to exceed that. 

Of course, if the SORA hearing precedes the sentencing, as with a misdemeanor sex offense, see People
v. Britton, 148 A.D.3d 1064, 1065 (2d Dep’t 2017),  you should challenge any imposition of points for
failure to accept responsibility on Fifth Amendment grounds, as the direct appeal cannot have been
perfected yet.  

* * * 














































































