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The third edition in our Racial Justice Series addresses the admissibility of rap 
music at trial. As you may have already encountered, prosecutors attempt to 
introduce rap music on tenuous theories of relevance masking propensity purposes 
that play to a jury’s racial biases and stereotypes. Sometimes the music in question 
wasn’t even authored by your client!     

Courts across the country, including California, Maryland, Nevada, and South 
Carolina, have recognized that rap music, like any other form of artistic expression, 
is not to be taken literally. These courts have erected high bars for the admission of 
such evidence. Below, we set forth some legal background and the arguments you 
should make against admission. Your efforts, even if not successful, will create an 
appellate record enabling further litigation. 

Legal Background in a Nutshell 

In State v. Skinner, 218 N.J. 496, 500 (2012), the New Jersey Supreme Court 
held as follows:  

fictional forms of inflammatory self-expression, such as poems, musical 
compositions, and other like writings about bad acts, wrongful acts, or crimes, 
are not properly evidential unless the writing reveals a strong nexus between 
the specific details of the artistic composition and the circumstances of the 
underlying offense for which a person is charged, and the probative value of 
that evidence outweighs its apparent prejudicial impact.  

No similar standard currently exists in New York, and courts routinely admit highly 
prejudicial lyrics by treating them autobiographically. See, e.g., People v. Green, 92 
A.D.3d 953 (2d Dep’t 2012); People v. Wallace, 59 A.D.3d 1069 (4th Dep’t 2009). 

http://appellate-litigation.org/
https://scholar.google.com/scholar_case?case=6923145598289850628&hl=en&as_sdt=6&as_vis=1&oi=scholarr
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Although the Court of Appeals recently declined to decide what standard to apply 
for the admission of rap lyrics, two dissenters opined that New Jersey’s Skinner 
decision represents “the right approach.” People v. Goldman, 35 N.Y.3d 582, 621 
(Rivera, J., dissenting).  
 
As defense practitioners doubtless know, graphic or violent content in any medium, 
if admitted, has the potential to permeate and derail a trial. This risk of prejudice is 
heightened when jurors learn that the content in question is pulled from a rap song. 
Social science researchers have found that the “mere label of rap is sufficient to 
induce negative evaluations, even when holding constant the actual [content].” 
Adam Dunbar, The Threatening Nature of “Rap” Music, 22 PSYCHOL. PUB. POL’Y 
& L., 280, 289 (2016). Researchers provide a disturbing backdrop for the disparity 
in the way various genres of music or creative expression are perceived: a correlation 
between anti-rap attitudes, anti-Blackness and racially discriminatory behavior. 
Christine Reyna et al., Blame it on Hip-Hop: Anti-Rap Attitudes as a Proxy for 
Prejudice, 12(3) G.P.I.R. 361-380 (2009).  
 
By rigorously challenging admission of rap music, including pushing prosecutors to 
articulate a non-propensity basis for their admission, you can forge a path forward 
in New York that will prevent insidious racist appeals from prejudicing your client.   
 
Challenging admission of your client’s music: 
 

1. Frame the issue as a matter of creative expression, and argue that the 
prosecution must first demonstrate that lyrics at issue were literal statements 
rather than figurative expression.   

 
• Make your challenge to admission of rap music as soon as you learn of the 

prosecution’s intent to introduce it. Note that rap music is a form of expression 
that is protected by the First Amendment of the United States Constitution and 
Section 8, Article I of the NYS Constitution.  

 
• Stress to the court that, similar to any other form of musical expression, lyrics 

are not meant to be construed literally. If anything, this is particularly so in 
the rap context. See, e.g., United States v. Bey, CR 16-290, 2017 WL 1547006, 
at *6-7 (E.D. Pa. Apr. 28, 2017) (a helpful excerpt from this case is provided 
in attached materials). 

   
• Argue that, unless the prosecution can demonstrate that your client’s lyrics 

were literal statements, they are inadmissible.  
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 The point may be underscored by way of simple example. No one thinks: Bob 
 Marley actually shot the sheriff, Edgar Allen Poe buried a man beneath his 
 floorboards, Don McLean drove his chevy to the levee, etc.  

 
2. Use New Jersey’s Skinner standard for support: rap music is inadmissible  

under Skinner unless there is “a strong nexus” between specific details in the 
music and the specific circumstances in the crime.  

  
3. Challenge the prosecution’s legal and factual bases for admitting the 

evidence.  
 

• Legal basis: Ask the prosecution to state the specific legal basis for admitting 
the song into evidence. Demand more specificity than a case name 
(“Molineux” or “Sandoval”) or a broad theory of relevance (“provides 
background”)—what exactly does the rap music prove in this case?  

 

 
 

• Regardless of any alleged legal basis the prosecution proffers for admitting 
the music, reiterate that rap lyrics have minimal probative value and that the 
evidence is being offered for propensity rather than the proffered purpose. 

  
• Factual basis: Admission of any Molineux evidence requires sufficient proof 

that your client committed the “bad act.” In the rap lyrics context, push the 
prosecution to demonstrate: (a) facts establishing that your client in fact wrote 
the lyrics; and, (b) when the lyrics were written.  

 
• If your client did not write the lyrics at issue, see below for arguments that    

they cannot be admitted at trial. If your client wrote the lyrics long before or 
after the alleged crimes, argue that this significantly diminishes their 
purported probative value.  
 

4. Argue that your client’s lyrics are far more prejudicial than probative. 
 
• Rap lyrics selected by the prosecution  are often highly charged, violent, and 

stripped of context to paint our clients in a negative light. While you should 
draw from the lyrics at issue to demonstrate the obvious prejudice to your 

For detailed arguments challenging the specific bases the prosecution may proffer (e.g. 
motive, intent, identity) see the attached expanded “cheat sheet.”   
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client, you can also point to social science studies confirming the particularly 
insidious prejudice resulting from admission of rap lyrics.  

 
For example, subjects who were shown a hypothetical defendant’s violent and 
misogynistic rap lyrics were significantly more likely to think he was capable 
of committing murder than those who were not, and their negative reaction to 
the lyrics was more intense than their reaction to the fact he was on trial for 
murder. See Stuart P. Fischoff, Gangsta’ Rap and a Murder in Bakersfield, 29 
J. OF APPLIED SOC. PSYCH. 795 (1999). 
 

• Argue that admission of rap lyrics unavoidably injects race into the case, as 
rap music’s negative perception is entangled with racial biases that make it 
more likely for jurors to view it as propensity evidence. For example, 
individuals were more likely to think that songwriters had “bad character,” a 
criminal record, and gang involvement, when presented with rap music, as 
compared to other musical genres. See Adam Dunbar & Charis E. Kubrin, 
Imagining Violent Criminals:  An Experimental Investigation of Music 
Stereotypes and Character Judgments, 14 J. OF EXPERIMENTAL CRIMINOLOGY 
507 (Dec. 2018).  

 
5. Point to other admissible evidence that will prove the same point as the music 

at issue.  
 

• Finally, if the music is offered regarding a point that is not strongly contested 
and/or can otherwise be proven by less prejudicial evidence, argue that the 
court should not admit it on this basis.   

 
• At a minimum, argue that the prosecution must articulate the distinct value 

added by the music in question.  
   
Challenging admission of another artist’s music: 
 

• If your client did not write the song at issue, argue that the song is not conduct 
that can be attributed to your client; rather, the song is the rap artist’s conduct.  

 
• If the prosecution argues that the probative “conduct” is listening to, sharing, 

or performing the song, argue that there is no proof that your client intended 
to adopt or endorse the song’s literal meaning rather than show appreciation 
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for the art form. Without this proof, there is no probative conduct to admit 
into evidence.  

 
• Note: the Fourth Department accepted this type of evidence as “consciousness 

of guilt” evidence in People v. Wallace 59 A.D.3d 1069, 1070 (4th Dep’t 
2009) (upholding introduction of evidence that defendant listened to his 
favorite rap song, entitled “How to Kill a Man,” after allegedly committing a 
murder). If the prosecution cites Wallace, argue that the holding was based on 
the similarities between the song and alleged murder, and in any event, 
wrongly decided.   

 
Mitigating prejudice, after an adverse ruling: 
 
1. Ask for the court’s deference to your assessment of the least harmful way for 

the evidence to be offered:   
  

• Ask for an opportunity to see lyrics in their entirety. If portions of the lyrics 
contain irrelevant and inflammatory content, you should seek appropriate 
redactions. Alternatively, if you determine that the prosecution’s excerpts are 
less harmful in context, ask for admission of the relevant context.  

 
• Where appropriate, provide input into the format of the evidence: for example, 

can a printout of lyrics or a still photo from a music video accomplish the 
same ends than the jury’s viewing the video?  

 
• If the court denies any of your requests, note your objection for the record. 

  
2. Ask for permission to explore potential jurors’ views on rap music, 

understandings of art as expression rather than autobiography, and racial 
bias during voir dire.  

 
3. Ask for a limiting instruction to combat the potential prejudice of admitting 

this music. In light of the First Amendment rights at issue and the potential 
for severe prejudice, including the injection of racial bias into the 
proceedings, this instruction should do more than simply advise jurors to 
consider the evidence only for a specific reason.  It should additionally 
contextualize the material by reminding jurors about the nature of musical 
expression generally and rap music in particular, and preemptively address 
potential biases against rap music and rap artists.  A recommended instruction 
is attached. Object if the court denies your request.        



 6 

 
 
 
 
 
 
 
 
 

 PRACTICE TIPS: RAP MUSIC AND GANG AFFILIATION 
 
Rap music is sometimes admitted to prove gang affiliation, a confluence of two especially 
pernicious areas of law. See, e.g., People v. Goldman, 189 A.D.3d 698 (1st Dep’t 2020). 
 
The same principles espoused above apply in equal measure to rap music offered for this 
purpose, and many to prejudicial gang evidence more generally. Here are a few simple, 
additional points to keep in mind: 
 
- Think carefully about what is actually relevant to the prosecution’s proffered 
purpose. In many cases, gang affiliation evidence is only marginally related to intent, 
consciousness of guilt, etc. To admit rap music as proof of affiliation in such a case 
introduces layers of prejudice with little probative value. 
 
- Regardless of relevance, if gang affiliation is not in dispute or can be proven by 
other evidence, argue that the court has a responsibility to preclude cumulative rap music 
evidence. 
 
- In extreme cases, where the court has already found gang evidence admissible and 
rap music demonstrating affiliation is especially prejudicial, it may be worth asking for a 
stipulation that alleviates any potential need for the music.  
 
 
 
 

              
               

 
               

              
      

 
            

             
                

        
 
                

              
 

 
              

              
          

 
 
 











Rap Music- Recommended Limiting Instruction  

 

“You are about to hear evidence of the defendant’s rap [music/lyrics/etc.]. I 
instruct you that this evidence is admitted only for the limited purpose of 
[permissible purpose] and, therefore, you must consider it only for that limited 
purpose and not for any other purpose.  

In addition, it is important that you keep in mind the following principles: 

(1) Rap lyrics often uses metaphors; 

(2) Rap lyrics often use exaggerative phrases; 

(3) Many art-forms contain hyperbolic lyrics and violent themes. For example, 
Johnny Cash sang that he “shot a man in Reno just to watch him die.”  

(4) You must not allow any personal feelings or dislike for rap music as a genre 
to weigh on your decision in this case;  

(5) You do not have to take what the defendant [or rapper, if not defendant] said 
in the lyrics as true; and 

(6) You must not allow your feelings towards other rappers influence how you 
see the defendant.” 




