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This edition in our Issues to Develop/Racial Justice Series addresses another common scenario
whose unfairness falls heavily on Black and Brown clients — the trial penalty imposed on clients
at sentencing who had the temerity to reject a plea offer and insist on their constitutional right to
a trial.

You know it when it happens - and we see it on appeal: a startling disparity between the plea
bargain offered and rejected, and the sentence imposed after trial. It is vindictive and punitive,
and sends a coercive message going forward - no matter how strongly your client wants to put
the prosecution to its proof and maintain their insistence, he or she will reject a plea at their
peril.

This is so wrong. Clients should never be punished for going to trial nor should the system
tolerate such abuses.

Below we give you some simple suggestions for meeting this issue head on. Nothing fancy - just
a sentence or two when you believe it is happening. Even if the sentencing court self-righteously
denies it’s doing anything of the sort, with your objection in place, we can raise this issue on
appeal without fear of being swatted away on preservation grounds. At the least, it may shame
the appellate court into reducing simply on the ground that the sentence is excessive, even if the
court declines to find vindictiveness.

Read to the end for some exciting updates to July’s ITD proposing challenges to pretext traffic
stops and racial profiling.

Background
Caselaw
It is to be anticipated that sentences handed out after trial may be more severe than those

proposed in connection with a plea. People v. Martinez, 26 N.Y.3d 196 (2015); People v. Pena,
50 N.Y.2d 400 (1980).

Nonetheless, by the same token, a trial court may not impermissibly increase an individual’s
punishment solely for asserting his right to proceed to trial, nor may retaliation or vindictiveness
play any role in sentencing following a conviction. Corbitt v. New Jersey, 439 U.S. 212 (1978);
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People v. Brown, 70 A.D.2d 505, 505-06 (1st Dep’t 1990); People v. Patterson, 106 A.D.2d 520
(2d Dep’t 1984). A disparity between offer and sentence imposed after trial conviction may be
so great and so otherwise not explained by other factors as to “create the appearance that the
defendant was being punished for proceeding to verdict, rather than receiving merely the
sentence which his crime and record justified.” Brown, at 506.

Preservation of such claims is required. See People v. Hurley, 75 N.Y.2d 887 (1990); People v.
Moncayo, 195 A.D.3d 750 (2d Dep’t. 2021)(declining to review claim that sentence imposed
penalized defendant for exercising his right to trial “because he did not set forth the issue on the
record at the time of sentencing”). An appellate court can avoid deciding the claim, or give it
very short shrift, if not raised at the trial level.

The NYSACDL Report

In March 2021, the New York State Association of Criminal Defense Lawyers (NYSACDL) and
the National Association of Criminal Defense Lawyers (NACDL) issued a ground-breaking
report entitled The New York State Trial Penalty: The Constitutional Right to Trial Under Attack.
The report blames the trial penalty — defined as the substantially greater sentence a defendant
receives after trial than the plea offer before trial — as a keyreason for the decline of trials and the
diminution of other rights associated with trials. To investigate the trial penalty phenomenon,
NYSACDL conducted a statistical analysis of criminal convictions in New York State

assembling a sample of 79 cases from Manhattan criminal defense organizations where plea
offers had been declined and there was a subsequent conviction on the top count.

The conclusion from even this relatively small sample was irrefutable: rejecting a plea offer,
whether in a felony case or a misdemeanor, will result in a higher sentence most of the time, with
the disparity becoming greater with felony charges carrying longer prison terms. (For example,
when the length of sentence offered in the plea offer is one year, the expected resulting sentence
will be about 1.6 years; when the length of sentence offered is five years, the expected resulting
sentence will be about 7.5 years; and when the length of sentence offered is 20 years, the
expected resulting sentence will be about 28 years). Thus, turning down plea offers involving
long prison terms results in even longer sentences after the trial conviction.

Statistical modeling also indicated that age and race may impact who received a trial penalty —
people who were less than 25 years old and Black were more likely to receive a trial penalty than
those who were older or white.

What to do if the prosecutor recommends and/or the court imposes a substantially longer
sentence after trial than was offered in a plea bargain before trial

. Make sure you put the prior plea offer (and all plea offers) on the record: if the offers
aren’t on the record somewhere, your appellate colleagues won’t have the necessary
record to challenge the sentence imposed as a trial penalty;
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. Object! State that the disparity punishes your client for exercising his constitutional right
to a trial;

. Cite the NYSACDL Report as substantiating that individuals who reject plea bargains
routinely receive harsher sentences after trial and (if relevant to your case) that the data
further indicates that the disparity is greater for young Black individuals than older white
individuals;

. if possible, prophylactically refute any potential justifications for the bump-up (i.e,
nothing unknown/no new facts came out at trial; the case did not involve putting a
traumatized victim on the stand).

— UPDATES—

u In our July ITD, we proposed several ways to challenge pretext stops and racial
profiling:(1) argue that People v. Robinson should be overruled; (2) argue in mistake-of-
law cases that Robinson doesn’t apply; (3) move for a hearing on the grounds that the
pretextual stop of your Black or Brown client violated Equal Protection.

The momentum for overruling Robinson and recognizing a suppression remedy for an
Equal Protection violation now finds additional support in the strong concurring and dissenting
opinions in United States v. Weaver, 9 F.4th 129 (2d Cir. August 16, 2021), an en banc decision
upholding the frisk of a Black man after a traffic stop.

The concurrence agreed the search was lawful, but also agreed with the dissent that
Whren (which Robinson followed lockstep) should be revisited because it facilitates racial
discrimination in policing. “Whren and later cases have unfortunately given police officers a
green light to make pretextual stops based on racial profiling.” Weaver, at 158-9. The
concurrence cited Commonwealth v. Long (cited in our ITD) as evidence that a departure from
Whren is judicially administrable.

Consistent with our ITD proposal, the concurrence wrote, “Criminal defendants must be able to
raise the issue of selective enforcement where the presence of racial bias is unmistakable, and
they should not have to do so in a separate civil proceeding.” Id. At 159. The concurrence stated:

Allowing the fruit of a stop tainted by racial bias to be admitted at a trial or
hearing undermines the integrity of judicial proceedings, imperils trust in the
justice system, and decreases public safety. Residents of affected communities,
especially young people targeted by law enforcement, are “less likely to cooperate
with the police, even when they are in danger or have been the victim of crime.”
Whren should be reconsidered. Id. at 160 (footnotes omitted).
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The strong language used by these Second Circuit judges is yet more evidence supporting
a frontal attack on Robinson. We’ve also updated our selective enforcement suppression
template (available on our website at
https://www.appellate-litigation.org/forms-for-trial-practitioners/) to include Weaver.

" The July 2021 issue of NACDL’s publication, The Champion, published an excellent

article by Andre Vitale, of the New Jersey Office of the Public Defender, entitled
Fighting Racial Bias by the Police Through Suppression Litigation. With the kind
permission of NACDL and Andre, we have attached it hereto. It details how to bring a

suppression motion based on Equal Protection and provides suggestions that helpfully
supplement our ITD suggesting same.
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Fighting Racial Bias
by the Police Through
Suppression Litigation

impact of racial bias in the criminal court system. It
can be seen in every decision, starting with police
encounters and continuing to discrepancies in sentenc-
ing. People of color are far more likely to be stopped and
arrested than white people.' Police target enforcement
and surveillance efforts in communities in which people
of color are most concentrated, causing minority com-
munities to unfairly be classified as “high crime areas.”
The negative effect of discrimination does not end
on the streets. White people are granted desk appearance
tickets at a higher rate than people of color. A person of
color is more likely to be detained after arraignment.
Bails set for those detained are higher for people of color
than white defendants. Prosecutors make probationary
offers to white defendants at a greater rate than to people
of color. When recommending jail sentences, prosecu-
tors offer white defendants less time in jail than they
offer people of color. Judges hand down harsher and
longer sentences to similarly situated defendants of color
than white defendants. There is not one single area of the
criminal prosecution system in which people of color are
not negatively impacted by racial bias. Sadly, the negative

Every day, criminal defense lawyers see the negative
-
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effect of bias can also be found in the actions and deci-
sions of defense lawyers.?

If the defense community understands that racial
bias is systemic in criminal courts, why hasn’t more been
done to end it? Anyone who has tried to talk to prosecu-
tors and judges about the need to make changes has wit-
nessed a complete refusal to accept reality. What has
been witnessed in the wake of the murders of George
Floyd and Breonna Taylor at the hands of the police is a
microcosm of what has historically occurred for decades
in the effort to address systemic racism in the courts.
Prosecutors and judges make statements about reform,
only to make little to no attempt to support any funda-
mental effort to effect positive change. If the players in
the system refuse to accept the truth about what is hap-
pening to clients of color, then in the words of the late,
great Jeff Adachi, “If the system won’t indict cops, then
[criminal defense lawyers] must indict the system.”

Criminal defense is a fundamental part of today’s civil
rights movement.* Defense lawyers are on the front lines of
this battle. Since the system will not change on its own, the
criminal defense community must create a movement that
fights to tear down the pillars of racial injustice in the
courts. This movement cannot be effective if only a minor-
ity of defense lawyers join. All must be part of this move-
ment. It must be the mission of the criminal defense com-
munity to fight against the racial bias clients face during
every step of the process. Racial bias harms clients of color.
It is therefore unethical for criminal defense lawyers not to
address race in their cases, exposing its effects on those
human decisions that negatively impact clients.’

The police regularly target people of color using
pretextual vehicle and traffic violations, including dis-
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obeying a crosswalk signal, illegal win-
dow tint,’ no bell on bike,® failure to sig-
nal,” and obstructed view," to justify their
initial interaction. The goal of the police
in making targeted stops is to escalate
the encounter with false allegations of
the smell of marijuana or furtive move-
ments to enable them to conduct a full
blown search. The challenge faced in
seeking to suppress evidence seized dur-
ing these encounters is that under
Whren v. United States,’ the subjective
intent of an officer does not matter, pro-
vided there is a legally valid, objective
basis for the stop.

The Whren Fallacy

Whren is used to argue an officer’s
subjective intent in making a stop is not
relevant in determining the legality of a
search. Prosecutors claim that provided
there is a legally objective basis to justi-
fy the stop, any resulting seizure of con-
traband is valid. This argument is par-
tially correct.

In Whren, undercover officers
observed an SUV with a temporary
license tag being driven by a youthful
individual. The vehicle was parked at a
stop sign in a “high crime area.”® As the
officers made a U-turn, the SUV pulled
away from the curb without signaling,
driving away at an “unreasonable
speed.”" After making a stop, the officers
saw Michael Whren holding two plastic
bags of narcotics.”

The defense challenged the stop as
pretext. While admitting the officer had
probable cause, the defense claimed the
drugs should be suppressed because the
officers’ true basis for stopping the SUV
was their subjective belief the occupants
possessed narcotics.” The defense assert-
ed that a mere traffic violation should
not amount to probable cause to stop
the motor vehicle."

In a unanimous decision, the
Supreme Court rejected the defense argu-
ment. The Court ruled the stop was justi-
fied because the observed vehicle and
traffic violations provided the undercover
officers probable cause to make the stop.
The Court ruled that the officers’ subjec-
tive intent could not be considered in
determining whether the stop and search
violated the Fourth Amendment.”

Prosecutors argue Whren stands for
the precedent that subjective intent can
never be considered when seeking to
suppress evidence. This argument is not
valid. Whren’s holding is limited to chal-
lenges based upon alleged violations of
the Fourth Amendment. The Whren
Court specifically stated the subjective
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intent of the officer could be relevant in
seeking to challenging an officer’s
actions. Writing the opinion of the
Court, Justice Scalia stated:

We think these cases foreclose
any argument that the constitu-
tional reasonableness of traffic
stops depends on the actual
motivations of the individual
officers involved. We of course
agree with petitioners that the
Constitution prohibits selective
enforcement of the law based on
considerations such as race. ...
Subjective intentions play no
role in ordinary, probable-cause
Fourth Amendment analysis.'®

The Supreme Court left open the
ability to challenge the actions of the
police based upon a claim that an offi-
cer’s subjective motivation in conducting
a stop was based upon racial targeting.

Proper Basis to Challenge

If a challenge cannot be made under
the Fourth Amendment, how can a
motion to suppress evidence based upon
an allegation of racial targeting be made?
The answer: This challenge should
be based upon an alleged violation of
the Fourteenth Amendment of the
U.S. Constitution. The Supreme Court
in Whren endorsed using the Equal
Protection Clause to challenge racially
motivated actions by the police, stating:
“The constitutional basis for objecting to
intentionally discriminatory application
of laws is the Equal Protection Clause, not
the Fourth Amendment”” The ability
to challenge racial targeting of individuals
by the police under the Fourteenth
Amendment is limited to actions that pro-
ceed in State court.

Procedure

Step One:

The defense must present evidence that
raises an inference the law was applied in
aracially discriminatory manner.

The first step in making a challenge
based upon a claimed violation of the
Equal Protection Clause is to present evi-
dence that raises an inference the officer’s
actions were based upon a discriminato-
ry enforcement of the law. When chal-
lenging an officer’s actions as a violation
of Equal Protection, it is important to
cite both the Fourteenth Amendment as
well as the particular State’s Equal
Protection provision.” Many States
afford greater protection under their

Equal Protection Clause than that afford-
ed by the Fourteenth Amendment.

The most persuasive manner in
which to raise the inference is to present
evidence establishing that the officer
making the stop has historically applied
the law in a discriminatory manner.”
The most common manner in which to
raise an inference of discriminatory
enforcement is through the use of statis-
tics. However, the inference can also be
raised by presenting any data or infor-
mation that demonstrates similarly situ-
ated people were treated differently or
the particular officer has a pattern of tar-
geting people of color for stops, search-
es, or the use of force. For example,
video evidence that compares the way
police treat white people with the way
police treat people of color can raise the
inference of discriminatory application.
In addition, affidavits from people in the
community familiar with a particular
officer’s history of biased actions can
raise the inference as well.

If defense counsel uses statistics, the
focus should be on the particular officer.
However, a challenge can be made based
upon statistics relevant to the entire
police force.” This latter approach
should be accompanied by evidence that
shows the officers were trained to target
minorities or that a culture of racial tar-
geting exists in the force in general.”?
Training and culture can be established
through the introduction of written
training materials or testimony of offi-
cers familiar with the force’s culture.

Statistical evidence of discrimina-
tion can be developed using the depart-
ment’s own records. In a case involving
a person stopped for jaywalking, arrest
reports in which the discovery of con-
traband was started by a stop for jay-
walking should be subpoenaed. In addi-
tion, the defense should obtain reports
from police interactions that did not
lead to an arrest.” Further, traffic tickets
for individuals charged with jaywalking
should be collected.” With these
records, a comparison can be made
regarding the number of stops of indi-
viduals by race. Information that the
police stopped African Americans for
jaywalking 35 percent of the time, while
they make up only 10 percent of the
population, would successfully raise the
inference the law is being enforced in a
racially selective manner. Further, evi-
dence showing that people of color were
searched at a greater frequency than
white people (either as a result of an
escalated encounter or pursuant to a
consent search) would raise an infer-
ence of racial targeting.
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Every step of the police interaction
should be analyzed. The frequency of
stops, frisks, requests to search, and arrest
should be compared. Statistics show
police officers discriminate against peo-
ple of color in every phase of their inter-

reports to see if the officer frequently uses
the same claims to justify searches of peo-
ple of color in contrast to his or her inter-
actions with white people. When com-
paring an officer’s interactions with white
people to the officer’s interactions with

The constitutional basis for objecting

to intentionally discriminatory application
of laws is the Equal Protection Clause,
not the Fourth Amendment.

action. African Americans behind the
wheel are 20 percent more likely to be
stopped than white drivers.® However,
stop decisions are not where racial dispar-
ity ends. The police search people of color
at a far greater frequency than white peo-
ple. African American drivers are three
times more likely to be searched follow-
ing a routine traffic stop than white driv-
ers.” Police are far more likely to claim a
person of color made “furtive move-

ments,” “acted nervously,” or “avoided eye

contact,” which they use to escalate a pre-
text stop to a Terry search. It is important
to subpoena the stopping officer’s arrest

on how to be considered.

NACDL Special
Election Notice

NACDL'’s Board of Directors will fill a vacant
Treasurer position and a vacant position on
the Board of Directors via special elections
at the Board’s 2021 Fall Meeting.

See www.NACDL.org/Elections for information
on these special elections, including information

people of color, many times a review of
these records will reveal common lan-
guage in the officer’s reports that is used
to justify the escalation of an encounter
with persons of color.

It is unknown whether claims of
furtive movements or avoiding eye con-
tact are the product of intentional mis-
representation or an officer’s implicit
bias. In challenging police actions as
racially motivated, the cause does not
matter, only the effect. That effect is that
the police stop and search people of color
at a far greater rate than white people.
One statistic that definitively shows the
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bias of the police involves consent search-
es. African American and Latino drivers
are two and one-half times more likely to
be asked to submit to a consent search
than white drivers.” No nonbiased reason
explains this disparity. Selective enforce-
ment is based upon the false assumption
by the police that people of color commit
crimes at a higher rate than white people.
Police claim increased targeting of
people of color is justified because they
are more likely to possess contraband.
These claims are patently false.”® While
white people use drugs at the same or
greater frequency,” people of color are six
times more likely to be stopped. Analysis
of “hit rates™ shows that white people
who are stopped are found to possess
contraband more than people of color.”

Step Two:

The burden shifts to the prosecution
to produce evidence that the

stop or search was race neutral.

Once the inference of discriminatory
enforcement is raised, the burden shifts to
the prosecution.” To rebut the inference,
the prosecution must present objective
evidence the police action was not racially
motivated. This burden cannot be met
merely by arguing the officer was legally
justified to make the stop.” The inference
will not be rebutted by presenting testi-
mony the stop was not racially motivated.
Instead, the prosecution must present
objective evidence that overcomes all rea-
sonable inferences and proves the stop
was not racially motivated in any
manner.” Even if the stop was only par-
tially motivated by race, the prosecution
cannot overcome the inference.

Step Three:
Move to suppress the
discriminatorily seized evidence.

If the prosecution fails to rebut the
inference, the proper action is not to
move to dismiss the charges, because it
does not strike at the heart of the action.
Rather, the proper sanction for a suc-
cessful claim of selective enforcement is
to suppress the evidence seized.

Prosecutors incorrectly argue sup-
pression only applies to violations of the
Fourth Amendment and not the
Fourteenth Amendment. This argument
is not valid.* The Exclusionary Rule is
not found anywhere in the Constitution.
Rather, it is a judicially created remedy,
designed to protect constitutional safe-
guards.”® The purpose underlying the
Exclusionary Rule is to deter impermissi-
ble behavior by the government and
maintain integrity in the judicial system.
These purposes apply equally, if not
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more, to cases in which evidence is seized
as a result of racially discriminatory
enforcement of the law.”

Conclusion

The police stop, search, and arrest
people of color in a discriminatory man-
ner. Their decisions are the result of bias
(both implicit and explicit), the training
they receive, and the biased culture in law
enforcement. Systemic racism in the
criminal courts must end. It is the ethical
and moral duty of criminal defense
lawyers to be part of the movement to
change this racist system. Criminal
defense lawyers should challenge the dis-
criminatory actions of the police under
the Fourteenth Amendment, which will
change the focus from objective bases for
police actions to their subjective intent.

© 2021, National Association of
Criminal Defense Lawyers. All rights
reserved.
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